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EDITORIAL NOTES. 


The answer of the Allied Powers to the proposition of Germany 
that there should be what might be called a “parlor conference” be- 
tween the two sides in the Great War has come to nothing, as might 
have been expected. The reason is perfectly plain. The Allied Pow- 
ers distrusted the reasons for the proposition and were unable to see 
that any result could have been achieved by mere conversations con- 
cerning peace. Whatever may have been the motives of Germany, 
we think it is plain that the governing power of that country, which 
is the Kaiser himself, desires peace and, in a greater measure, it would 
be welcomed by the German people. Presumably there is the same 
general feeling in England and France, as it cannot be otherwise than 
that the people there are heartily tired of having the enormous blood- 
shed of the past two years continue, and then national debts piled 
mountain high. We should like to have seen the response of the 
Allies a little more definite and more concise, and given with less 
acerbity. Naturally feeling runs high and provocations for it have 
been great, but a clear-cut statement to the effect that as soon as Ger- 
many would agree, as a preliminary term to peace, that Belgium 
should be wholly evacuated so that the former government there 
might be continued precisely as before. and that it should be left to 
an independent tribunal to say what should be done with Alsace, 
Poland and the Balkan States, it might have gone a long way toward 
the securing of a permanent peace. Of course we see the difficulties 
in the way of even such an agreement. Russia does not want to sur- 
render any part of Poland; France does not desire to leave to any tri- 
bunal the right she claims in Alsace; the Turkish problem is a most 
difficult one, etc., etc. Nevertheless, such an agreement seems at the 
present time far better than a continuation of the War which, so far 
as it has gone, may be considered more of a drawn game than any- 
thing else. In certain respects, particularly in the acquisition of ter- 
ritory, Germany has made gains since the declaration of War in 1914, 
while she has also failed to accomplish her particular object of cap- 
turing Paris, humiliating England and overthrowing Russia. What 
the future holds through a continuation of the War no one can fore- 
tell, but the consequences thus far have been so disastrous to the 
lives, the business and the civilization of mankind that one can only 
view with horror a continuation of it for another year or two. 
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The fact that one of the important rulings of Mr. Justice Kalisch 
in the matter of the disputed ballots in the Scully-Carson Congres- 
sional contest was directly opposite to that of Mr. Justice Bergen on 
a previous week in the Woodbridge Township Committeeman con- 
test only goes to show how important it is that the election law should 
be more specific in designating what are legal and what illegal bal- 
lots. It ought not to be the case that a person may be declared 
elected or not elected according to the different ideas a single Judge 
may have about whether a voter has made a cross in the right or 
wrong place or not. In the Scully-Carson contest there were 69 Scully 
and 50 Carson ballots in which a cross had been made in a square 
opposite which there was no name of a candidate printed or written. 
These were rejected on the ground that they were a distinguishing 
mark. Ballots were also rejected on which a circle had been placed 
around the word “no” on the Egan Act. We do not doubt that the de- 
cision in the first-named matter was correct, because, if distinguishing 
marks are to be kept off of ballots, it is plain that the use of a cross or 
any other mark in a vacant space, if allowed to be overlooked, would 
give just the kind of a loophole for the evasion of the law that the law 
proposes to prevent. When, however, an ignorant man—not necessarily 
ignorant in fact, but ignorant of the proper way in which to vote— 
writes “yes” or “no” after one of two propositions, it could hardly be 
called a distinguishing mark, and it seems to us that the only effect 
it should have, in case the law forbids that it be considered at all as a 
“yes” or “no” vote, should be to invalidate the vote upon the propo- 
sitions, instead of invalidating the entire ballot. Why should a man 
who is a citizen, and who votes intelligently and correctly for Presi- 
dent of the United States, for Governor, for Members of the Legisla- 
ture and for other State and county officers, have his vote entirely 
rejected because he makes a mistake in the matter of voting upon a 
proposition concerning State finances? However the highest Court 
may construe the law, it seems certain that in fairness the law should 
make it clear that a mere mistake in one part of the ballot should not 
invalidate the entire ballot. If a number of ballots appear with cer- 
tain important markings exactly alike, indicating that marked ballots 
have been used, certainly the election board or the Court making the 
recount should throw them out altogether. But isolated cases of 
ignorant voting do not belong to that class. It is the privilege of 
every citizen to cast one ballot at every election, and he should not be 
deprived of naming his choice among the candidates on the ticket 
without better reasons than thatsin one part of the ticket he has made 
a mistake. 


At a meeting of the New York Lawyers’ Club, at 115 Broadway, 
on December 16, Hon. Lindley M. Garrison, who resigned as Secre- 
tary of War because of the Administration’s feeble attitude toward 
preparedness, made an address that was interesting from several 
points of view. One of his propositions was that the United States 
ought not, either now or at the close of the European war, enter into 
any alliance with the other nations of the world, even with the idea of 
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maintaining peace. His line of reasoning appears in the following 
paragraph: 

“If the United States is engaged, as suggested, in a universal alli- 
ance, she is perforce a party to every quarrel the wide world over. Is 
it not inevitable that instead of pursuing her natural development 
along lines expressive of her innate genius and energy she will surely 
be diverted therefrom and plunged into alien matters utterly foreign 
to her real concern and her best and vital interests? I cannot escape 
the conviction that such a result is inevitable. I cannot reach the con- 
clusion that inviting such a result is rational. No acceptable reason 
occurs to me which warrants or justifies the United States in becom- 
ing by its own voluntary act a party to all the quarrels of all the 
nations of the earth. They always have quarreled from the dawn of 
history. We have it upon the highest authority that there have been 
wars and that there will be wars and rumors of wars and that the end 
is not yet. That men cry ‘Peace, Peace!’ when there is no peace. A 
self-respecting nation, walking the path of rectitude, strictly attending 
to its own affairs, seeking no offense and giving none, seems to me to 
be better serving the interests of mankind than could possibly be done 
by a nation voluntarily crossing the path of every other nation in the 
world, pledged to feel offense where none was intended, and taking 
up the quarrels of others in which it has and can have no proper con- 
cern. With Washington’s conception of nationalism in this sense I 
am therefore in entire accord.” 


That there are two sides to the problem as presented by Mr. 
Garrison there can be no doubt. Nevertheless it appears to us that 
the side he espouses will be considered by many pre-eminently a sel- 
fish side, and they will reason in this wise: In the days of Washing- 
ton, when the new Republic was being started upon its independent 
career as a nation, there were many reasons to justify the attitude of 
Washington, which no longer hold. Our country was too weak to 
take any prominent part in world councils. It needed to give all its 
attention and all its strength to matters within the boundaries of the 
thirteen original States, in order to have the States survive at all 
under the form of government then established. Not until very recent 
years have we become such a power as to size, wealth and world- 
wide influence as to be in a position to tender our good offices to other 
nations of the earth. The world has grown very small in area since 
Washington’s day. In a moment of time we can touch every nation 
on the shoulder, as it were, by means of the electric telegraph, and 
speak to them and they to us. No nation can longer live for itself 
alone. The destinies of civilization are wrapped up in the common 
concensus and high ideals of all mankind. Europe and Asia are such 
close neighbors that they must be considered as neighbors and with- 
out a league between all first-class powers wars can never cease. 
Leagues may be broken, but without leagues nations are at sea and 
hopelessly drifting toward shipwreck. Is it not the part of our na- 
tional duty to do what in us lies, not in an imperative way, but 


—— binding neighborly agreements to conserve the peace of the 
wor 
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Along another line, however, all will or, rather, should wholly 
agree with the sentiments of the distinguished ex-Secretary. He 
believes that a nation must have its police department thoroughly or- 
ganized and ready to undertake the execution of the intelligent will 
and moral purpose of the people. It must be able to defend its liber- 
ties and just rights, as only in so doing can it have influence with the 
world outside. “From the viewpoint of the citizen,” said Mr. Garri- 
son, “nationalism is the yielding, not in theory, but in practice, of his 
mind, his heart and his spirit to the welfare of the nation, the con- 
tribution of his material means, and of his physical force to its preser- 
vation and defense. It means service and sacrifice, devotion and loy- 
alty. Apart from religious considerations man primarily loves himself, 
then his fellow creatures, and lastly the tie which binds men together 
in the unity of government. This latter sentiment, therefore, must be 
cultivated. It is the refinement of civilization; it is not a natural in- 
stinct. Nationalism for the citizen, therefore, consists in thinking and 
feeling and acting nationally. Fifty years ago the nation went 
through the storm and stress of civil war to ascertain whether such a 
Government as ours could hang together if its parts sought to pull 
apart. The latest test has been whether it can hang together if its 
citizens allow alien sympathies to come between them and their love 
and loyalty to it. Happily, it has survived both tests.” And he con- 
tinues: 

“There are other and equally dangerous ones which threaten its 
integrity. They are exceedingly insidious and they cloak themselves 
in attractive disguises. One of the most dangerous of them is that 
which utilizes the natural and universal abhorrence of war as a reason 
for not preparing for its possibilities. Self-defense is the cardinal duty 
of the nation. The National Government is the only agency that can 
make proper preparation. To deny its power or to question the im- 
perative necessity of its exercising that power is little short of treason. 
This is a duty which the Federal Government has neglected. In this 
particular the modern tendency has been reversed. The National 
Government flinched and faltered and sought to pass its neglected 
duty to the States. The result was, and was bound to be, lamentable 
failure. All such movements either way are against the inherent 
nature of our Government. Each agency must operate only in its own 
sphere. Each must do fully and completely its own duty and not 
impinge upon the other. Only then can its existence as planned and 
conceived be continued and preserved. This then is true nationalism. 
Full, complete, and wise exercisg of national function by the nation’s 
agencies supported, encouraged, and invigorated by the national atti- 
tude of the citizens.” 


We are pleased to see that the Court of Errors has upheld the 
contention of the Joint Appropriations Committee of 1914, that a 
subpoena issued by the chairman of this Committee summoning a 
witness before them must be obeyed. The Legislature constantly 
gives power to different officials of the State to subpoena witnesses, 
and, if such subpoenas are not obeyed, the proper penalty of contempt, 
damages or indictment have been certain to follow. It would be 
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CONCERNING PROFESSIONAL CONDUCT. 


strange, indeed, if the Legislature could give this power 
cellaneous persons and not to its own Committee. In un. ~~ 
ferred to the President and Secretary of a corporation absolutely re- 
fused to obey a subpoena issued by the chairman of the Legislative 
Committee. The syllabus of the opinion, filed on December 4 by Mr. 
Justice Minturn, thus sets forth the view of the Court of Errors: 

“Process to appear before a Legislative Committee, regular on its 
face, issued by the chairman of its Committee, under a general author- 
ity conferred upon him by the Committee, either expressly or by par- 
liamentary usage, and, either with or without specific authority in the 
particular case, is a summons to appear before such Committee, the 
wilful disregard of which is made a misdemeanor by the public laws 
of 1895. The failure of the defendants to appear at the place named in 
the subpoena was the culminating factor in the completion of their 
offense, and the defendants were then subject to indictment in that 
county, though they resided elsewhere.” 





CONCERNING PROFESSIONAL CONDUCT. 


[Note.—Many of our readers, no doubt, are interested in the questions upon professional conduct which 
are submitted from time to time to the Committee of the New York County Lawyers’ Association, and which, 
with answers, are published on separate slips and mailed to the law periodicals of the country. Asa rule our 
space will not permit of the publication of these questions, with the Committee’s answers, but we have 
for publication below some of the more important ones as published by the Committee between May, 1915, 
and August, 1916.—Editor.] 


81. Question: First: Is it unprofessional or censurable for an 
attorney to record with the County Clerk a certificate showing that 
he is doing business under an assumed name as a mercantile agency, 
with the object of doing a collection business, which business shall 
consist of employing solicitors to solicit claims for collection, without 
any intention to institute a law suit for the recovery of the claims; 
said collection business being conducted through collectors and 
through the mails? 


_ Second: Assuming that the answer to the question is in the neg- 
ative, is it unprofessional or censurable or champertous for the attor- 
ney conducting said agency, to recommend to his clients, friends of 
his, attorneys, who would institute actions for the recovery of claims 
in the event said claims cannot be collected by him through his mer- 
cantile agency: 

(a) If the attorney conducting the mercantile agency should 
be compensated for his recommendations, whether by a division 
of the fees or be compensated in some other form and not out of 
the fees, it being clearly understood that the attorneys who insti- 
tute actions are to be paid, not by the agency, but by the clients? 

(b) If there be no division of fees between them, nor any 
other compensation given for the recommendation of the actions 
to be instituted? 


Third: Is it, in the opinion of your Committee, champertous, for 
an attorney personally to engage solicitors to solicit for collections, 
claims upon which suit is to be instituted by the attorney, where the 
solicitor is not paid a part of the fees received by the attorney, but is 
paid a weekly salary for general services rendered to the attorney, 
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inclusive of services as a solicitor, and where said salary is paid to the 
solicitor, irrespective of whether he obtains any claims for the attor- 
ney upon which suit is to be instituted or not? 

Answer: In the opinion of the Committee, it is improper for a 
lawyer to engage in professional employment under an assumed name; 
the making of collections by a lawyer is professional employment ; 
and the employment of solicitors by a lawyer to procure claims for 
collection, whether with or without litigation, is improper, regardless 
of the method of compensating the solicitors; if the objectionable 
features of solicitation and anonymity be removed, it is not improper 
for a lawyer to undertake the making of collections, with or without 
litigation, or to conduct a mercantile agency or to recommend another 
lawyer for employment by his clients; but all division of compensa- 
tion between lawyers should be based upon the sharing of profes- 
sional responsibility or service, and a division of fees merely because 
of the recommendation of another is not proper. 

87. Question: A lawyer’s former client has been duly and legally 
committed to an asylum as a person of unsound mind; but he con- 
ceives himself to be wholly competent and therefore illegally re- 
strained; he frequently solicits the lawyer’s assistance to secure his 
release; the lawyer has no doubt of his incompetency or of the pro- 
priety of his commitment and retention, and knows of no justifiable 
ground for assisting him; but the lawyer is advised by his client’s phy- 
sician that it will improve his client’s physical and mental condition to 
believe that the lawyer will assist him, and consequently both physi- 
cian and members of the incompetent’s family have importuned the 
lawyer to deceive his client into the false, but to him reassuring belief, 
that his lawyer is endeavoring to secure his release. 

In the opinion of the Committee, should the lawyer refuse to 
humor his client and to yield to the importunities? 

Answer: However laudable the physician’s proposal may appear 
from a medical point of view, the lawyer in the case suggested is, in 
the opinion of the Committee, not warranted in using the fact of his 
official position to carry out the deception. 

88. Question: An attorney discovers through his professional re- 
lations with a client facts which convince him that his client is men- 
tally incompetent and is about to bring financial ruin upon himself 
and family through his improvident and reckless business trans- 
actions. 

1. Can the attorney properly accept employment from the client’s 
wife to have him legally ps incompetent? 

2. If the answer be in the affirmative, can the attorney properly 
utilize in behalf of the wife’s application the knowledge of the hus- 
band’s affairs and acts which he acquired during his employment by 
the husband? 

3. Can the attorney in legal proceedings instituted by the wife, to 
have her husband legally declared incompetent, testify concerning 
said affairs and transactions? 

Would it make any difference in the ers, or any of them, if it 
were assumed that the attorney beli:._.. or even knew at the time of 
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his employment by the husband that he was mentally incompetent, 
and accepted the employment with the knowledge and consent of the 
wife in the belief that he could thereby so advise the incompetent as 
to prevent loss through his ill-advised and reckless conduct? 

Answer: In the opinion of the Committee, subdivision 1 and sub- 
division 2 of the question should be answered in the affirmative, and 
subdivision 3 of the question should not be answered by this Commit- 
tee, because it presents a pure question of law. The Committee is also 
of the opinion that the last paragraph of the question should be an- 
swered in the negative. 

In making the above answer, the Committee has assumed that 
the lawyer in question is acting from good motives in the way that he 
deems best for the true interests of the supposed incompetent, and that 
he has no reasonable doubt as to his client’s incompetency. 

89. Question: In the opinion of the Committee, is the following 
advertisement by a lawyer improper: 

“Will handle a few deserving law cases without any fees 
except actual court costs and expenses. P. O. Box ~ 
Answer: In the opinion of the Committee the advertisement is 

improper. Such solicitation of employment, whether gratuitous or 
not, is derogatory to the dignity of the profession, and too readily 
opens the door to imposition. The Committee calls attention to 
Canon 27 of the Canons of Ethics of the American Bar Association. 


90. Question: A and B come into the office of C, an attorney, 
and A employs him to draft a deed conveying certain property to B. 
Before the deed is drawn, C discovers that the title to the property is 
defective. Should he divulge this fact to B, who has had nothing to 
do with his employment? 

Answer: In the opinion of the Committee, the question implies ° 
that B reposes trust and confidence in C as a lawyer; and in effect 
that the lawyer is asked to represent both parties. Therefore, in the 
opinion of the Committee, C should disclose the defect to both A and 
B. If C is not acting for B, the Committee is of the opinion that C 
ee ee continue to act for A after advising B to secure separate 
counsel. 


93. Question: In an action, judgment is procured in favor of 
plaintiff. Defendant wants to settle case with plaintiff's attorneys 
direct. Plaintiff’s attorneys insist upon settlement being made through 
defendant’s attorneys. Defendant’s attorneys do not wish to consum- 
mate settlement until their bill is paid. The matter stays in statu quo 
for several weeks. By what consideration should plaintiff’s attorneys 
be guided?—their duty to their client to collect the judgment, or, 
should they stand still and insist upon the matter being settled 
through defendant’s attorneys? Whether an execution would collect 
the judgment is not known, but it might imperil an early settlement. 

Answer: In the opinion of the Committee, the plaintiff’s attor- 
neys having done all that professional courtesy requires, and the legal 
relationship between the defendant and his attorneys having moreover 
terminated, there is no impropriety in plaintiff’s attorneys dealing di- 
rectly with the defendant. 
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94. Question: Is it the opinion of the Committee that there is pro- 
fessional impropriety in the following conduct of an attorney for a 
Bankrupt, viz. : 

The Bankrupt has filed an offer of composition on the basis of 20 
per cent. His attorney sends out a circular letter to all of the credi- 
tors of the Bankrupt, urging them to accept the offer and enclosing to 
them blank proofs of claim to be made out by the creditors, stating 
to them that he will file the proofs for them with the Referee in Bank- 
ruptcy and collect and remit their dividends free of charge, in case 
they see fit to return their respective proofs of claim to him. 

Answer: Although the question does not disclose how the attor- 
ney will collect the dividend, it would seem that his intention is to 
suggest the giving of a proxy or power of attorney. By the accept- 
ance of such proxy in the usual form, the attorney would at once be 
authorized to act for both debtor and creditor—charged with con- 
flicting duties. Unless his circular letter makes it entirely clear that 
the attorney, in offering to file proofs of claim, does not seek to assume 
the relation or duties of an attorney to the creditors, the Committee 
disapproves the practice suggested. Of course, no such communica- 
tion should be sent direct to creditors who are represented by counsel. 

96. Question: In the opinion of the Committee, would there be 
professional impropriety in a member of the Bar addressing a circular 
letter or printed announcement card to members of the Bar, advising 
them that he is both a member of the Bar and a certified public ac- 
countant, and offering his services to them in matters of legal account- 
ing, such as the preparation and trial of cases requiring a knowledge 
of accounting practice, enumerating by way of suggestion to them 
various classes of cases arising in their practice in which he considers 
that he may assist them with advantage because of his knowledge of 
the theory and practice of accounts? 

Answer: In the opinion of the Committee, there would be no pro- 
fessional impropriety in a member of the Bar addressing a printed 
announcement card to members of the Bar, advising them that he is 
both a member of the Bar and a Certified Public Accountant; but the 
addition of the other matters stated in the question seems to the 


Committee to be objectionable. 
(Concluded in next number). 





NEEDED REFORMS IN CRIMINAL LAW AND PROCEDURE. 
By Hon. William P. Lawlor, Judge of the Superior Court of California. 
(Concluded from Vol. 39, page 360), 


If the constitution shall prescribe the only questions that may 
be presented on appeal the trial court would then have a definite 
conception of its authority and could control the proceedings ac- 
cordingly. This proposed change would find support in the re- 
flection that exceptions involve matters of fact in greater or less 
degree, while the constitution provides that appellate jurisdiction 
in criminal cases shall be confined to questions of law alone. The 
principal weakness is found in the practice of considering on appeal 
practically every question that is raised up to the point of taking 
the appeal. This reduces the final authority of the trial courts 
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to a minimum, involves voluminous records on appeal, and in con- 
sequence, the rights of the public are made to suffer, the law to 
become weak, and the activities of the malefactor to go unchecked. 
The verdict of the jury and the judgment of the trial court only 
mark the preliminary skirmish of the litigation. Causes are fre- 
quently reversed on points which were not raised in the trial court, 
and no effort is made to ascertain before deciding the appeal the 
views of the trial judge in regard to them. Such a practice is 
opposed to every rule of order and common sense. Reversals in 
the great majority of cases entail a defeat of justice. This, in turn, 
tends to render the people dissatisfied with the law and the courts 
and to encourage the malefactor to break the law. 

It is to be borne in mind always that the administration of 
the criminal law requires the participation and co-operation of the 
citizen. With the court he shares the duties and responsibilities 
in the enforcement of the law. This is the genius of the American 
system of criminal justice. By the system it is intended that the 
people themselves, through the medium of the jury box shall per- 
form an important and responsible part in the administration of 
the law. It would seem to follow necessarily that if the people are 
generally dissatisfied with the administration of the law, then to 
that extent government fails. For the people are deemed to be 
governed by their own consent. Every case of a criminal escaping 
merited punishment tends to render the people discontented and 
criminality to flourish, The people should insist on a rigid en- 
forcement of the law at the hands of their public servants. It 
will be recognized that while the commission of murder is a crime 
against the peace and dignity of the entire state, yet the com- 
munity in which the offense is committed naturally is more directly 
concerned in having the murderer punished, for life is thus made less 
secure in that locality. The people should be encouraged in every 
way to take an active interest in the selection of public officials, the 
execution of the laws and the administration of justice. The right 
of trial by jury in France followed the Revolution. The citizen of 
that country exercised this right ardently and faithfully. Every 
citizen of this republic ought to appreciate the honor of being selected 
under solemn process to sit on the trial of the rights of his fellow- 
man. 

Under our system the accused is presumed to be innocent of 
the offense charged, which presumption serves as a shield until 
guilt is established beyond a reasonable doubt. Under this rule 
and the human interest which is inherent in questions of life and 
liberty, the determination of the question of the guilt or innocence 
of a defendant involves a serious task. This is as it should be. The 
responsibility of clearly showing guilt before punishment is pro- 
nounced should be as heavy as the liberty of the individual is dear. 
The protection of the innocent is the prime aim of the criminal 
law, and it is the first duty of the courts of the land to protect the 
innocent. It is necessary to the protection of the innocent, however, 
that the guilty shall be punished. The ascertainment of guilt should 
be practicable. The machinery of the law should be so made and 
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operated that proof of guilt may be shown in accordance with 
reason and justice. 

When guilt is brought home to the accused by a court and 
jury it is but reasonable for the people to insist that there shall 
be no interference with the judgment of punishment, except upon 
considerations of the gravest character. The accused has had his 
day in court. He has been attended at every turn by the presump- 
tion of innocence. The doctrine of reasonable doubt has been urged 
throughout the trial. His day in court does not mean two days 
or three days, as might be assumed from the procedure on appeal. 
And the judgment of a court of record, based on the verdict of a 
jury, should not be disturbed on appeal unless it can be clearly 
shown that the defendant has not had his day in court, according 
to the substance of the law of the land. 

It has been pointed out that appellate jurisdiction in criminal 
cases is limited to questions of law alone. It was never intended 
that the appellate courts should pass upon the merits of the charge, 
or that they should exercise a general revisory authority over the 
action of the trial court and the jury. Both the trial court and the 
jury are responsible to the law. The appellate courts are only con- 
cerned with the determination of the questions of law reserved for 
appeal. This is the limit of their power and responsibility. The 
plain meaning of the constitution and the statutes in respect to 
appellate jurisdiction in criminal cases is that the appellate courts 
shall decide the legal questions presented by the record, and to 
affirm the judgment unless the affirmance would work a miscarriage 
of justice. 

It is the view of many great jurists and thinkers that a judicious 
exercise of appellate authority serves to crystallize the law in its 
purity and to maintain the integrity of human rights. Decisions 
should be firmly rendered without regard to the fortunes of any 
particular cause. But no case should ever be reversed because of a 
departure from any rule unless it is found than an affirmance would 
work a miscarriage of justice. Such a doctrine will find unqualified 
support among the people themselves for whose benefit laws are 
made. The accused should be required to bear his burden on appeal 
as fully as the people have borne the burden of proof up to the 
establishment of guilt. All intendments and presumptions should be 
in favor of the judgment of conviction. The rule of decision that if 
error is shown injury will be presumed in my view is repugnant to 
every theory of criminal law under our system. 

The rule of appeal in criminal cases as laid down in section 
1258 of the Penal Code of California, provides: 


“After hearing the appeal the court must give the judgment without regard to technical errors or defects 
or to exceptions which do not affect the substantial rights of the parties. On appeal all presumptions and in- 
tendments are at all stages in favor of the regularity of the action of the trial court.” 


The following amendment to that section was proposed in the 
last legislature, but it failed of passage: 


“No judgment, order, decision or decree shall be reversed, nor a new trial ordered, by reason of any error 
ruling, instruction, or defect in the proceedings, unless it appears from the record on sppeal, that by reason of 
the error, ruling, instruction or defect complained of, the party has suffered substantial injury. There shall be 
no presumption that error is prejudical, or that injury was done if error is shown. And unless it is the opinion 
of the court that by reason a such error, ruling, instruction or defect the affirmance of the judgment would 


produce a miscarriage of justice, the judgment must be affirmed.” 
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If this were made the rule of decision and it was faithfully 
followed, there would be less fault to find with the administration 
of the criminal law. Without regard to the rule of decision on 
appeal, the trial court should nevertheless carefully follow the spirit 
and letter of the fundamental and statutory law in the exercise of 
original jurisdiction. It should be careful to avoid any departure 
from the law and always be prepared to afford proper relief if it 
appears that the defendant has been prejudiced thereby. 

Great delays result from dilatory pleas, or those proceedings 
that take place between the filing of the charge and the trial of 
the general issue. The defendant on arraignment may first move to 
set aside the indictment or information. Under this proceeding all 
matters relating to the formation of the grand jury and the state of 
mind of the grand jurors may be inquired into. I do not think that 
either inquiry should be allowed. The formation of the grand jury 
should take place in open court, and notice thereof given to the 
public. If any objection is interposed at the time it should be 
decided on its merits. If no objection is interposed at the time, none 
should thereafter be heard. When the grand jury is formed the 
court should make a finding that it has been formed according to 
law. This should be conclusive in all subsequent proceedings. 
Under the existing law if it is found that one of the grand jurors who 
participated in the finding of the indictment was in a state of mind 
which would render him disqualified to act as a trial juror, the 
indictment must be set aside. This should not be the law. The 
substitute for this rule should consist either of an enlargement of 
the oath taken by the grand jurors when the grand jury is formed 
so as to require a voluntary avowal of an affected state of mind in 
any particular matter, or requiring that each grand juror should 
take an oath before hearing any particular matter that he is not 
through information, knowledge, leaning or connection, or other- 
wise, disqualified to act therein. 

To hold that a grand juror be as qualified to act on an indict- 
ment as a trial juror should be to sit on the trial of the general 
issue, is carrying the rule to extremes. Apart from indictments 
any individual can file a charge against another before a magistrate 
without the sanction of an oath of office or on anything other than his 
personal responsibility. The individual may be punished for false 
imprisonment or made to pay damages, but, nevertheless, upon his 
formal complaint the law may be put in motion. The action of a 
grand jury composed of citizens chosen in the first instance by the 
court and organized under solemn judicial process, and specially 
invested with powers of a judicial nature, should be sufficient to 
place the accused upon trial before his country, if the law in other 
respects is observed. 

If the motion to set aside is disallowed, the accused may then 
demur to the pleading. If the pleading is lacking in any essential 
the court should allow the district attorney to amend it in the same 
way that pleadings are amended in civil cases. The rule should not 
require the filing of a new indictment or information. There are 
two essentials and they should be covered in the pleading: The de- 
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fendant should be aptly apprised of the facts of the charge he is to 
meet, and they should be alleged with such precision that identity 
would be shown in the pleadings if he should thereafter be charged 
with the same offense. 

There should be no challenge allowed to a regular panel or a 
special venire of trial jurors. Upon the return of the sheriff the 
court should make a finding that the regular or special panel has 
been lawfully formed, such finding to be conclusive in all subsequent 
proceedings. The withdrawal of the challenge to trial jury panels 
will tend to prevent delay. Moreover, the panel is an incident to 
the securing of a jury. The personnel of the jurors is the essential 
involved. On their voir dire the jurors are subjected to a close ex- 
amination as to their general, as well as their particular qualifica- 
tions. If the juror is not qualified he may be challenged for cause. 
In every instance, however, the trial court should exact a scrupulous 
enforcement of the law in drawing and summoning jurors. 

In criminal cases generally, and especially those involving un- 
usual publicity, a great deal of time is consumed in the selection of 
the trial jury. Much of the delay is caused by the state of the law 
regarding the qualifications of jurors. But this is not the only cause 
of the delay. The counsel frequently use the time of the court in 
an attempt to disqualify a juror for reasons other than legal cause. 
The effort is not always made to secure a fair and intelligent juror, 
but rather one who will meet the needs of the defendant’s situation. 
This is one of the greatest abuses in the criminal law. 

An amendment was proposed in the last legislature of California 
to require the court to conduct all examinations of jurors touching 
their qualifications, and upon the trial of challenges for cause, with 
such assistance from counsel for the parties as the court in its dis- 
cretion may permit. It was also proposed in the last legislature to 
compensate for this change by increasing the number of peremptory 
challenges, but both measures failed of adoption. At present the 
people are only entitled to one-half the number of peremptory chal- 
lenges as the defense. This discrimination against the people is 
not supported by any good reason. It was proposed to give the 
parties the same number—twenty-four in capital cases and twelve 
in all other felonies. In the interest of justice, for the convenience 
of the citizen and to lessen the public expense, this change should 
be made. 

Under the common law a person was disqualified from serving 
as a trial juror if he had formed or expressed an unqualified opinion 
on the subject-matter of the ‘controversy. This constituted implied 
or legal bias—that is to say, when the fact that the unqualified opinion 
had been formed was proved, the person, as a matter of law, be- 
came disqualified. It would be immaterial what the actual state 
of mind of the individual toward the case at the time might be, 
or the extent to which he could control his will power. But as 
time went on it was found impossible to adhere to this rule. The 
development of the art of printing, publicity by newspapers and 
other means of spreading information, the new and extending forms 
of communication by means of the railroads and other agencies of 
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modern life, tended to the enlightenment of the individual, and he 
formed and expressed opinions accordingly. And the more enlightened 
the individual became the more he formed: opinions on matters of 
public concern. 

In 1873-74 the legislature of California changed the law. What 
was formerly implied or legal bias was made actual bias. This 
amendment was supplemented by another, that no person should 
be disqualified as a juror by reason of having formed or expressed 
an opinion upon the matter or cause to be submitted to the jury 
founded on public rumor, statements in public journals, or common 
notoriety, provided it appear that he can and will, notwithstanding 
such opinion, act fairly and impartially on the issues to be tried. 

It was doubtless one of the aims of those responsible for this 
change to render eligible for jury service persons who, because of 
their intelligence, were found disqualified to sit in a case which 
attracted great public attention. But that such is the result of the 
change will not be claimed by anyone having any knowledge on 
the subject. The more a person informs himself the less likely he 
is to come up to the measure of a qualified juror. Hence it is 
found difficult to have persons who keep abreast of the times and 
who are informed on matters of general interest qualify as jurors. 
This is chiefly due to the appellate decisions on the subject. It is 
held that because the amendments are in derogation of the rule at 
common law by virtue of the provision of the constitution relating 
to trial by jury, they must be strictly construed. 

It is the law of decision that when it appears that the person has 

formed or expressed an opinion going to the merits of the matter 
it must affirmatively be shown that such opinion is founded upon 
public rumor, statements in public journals, or common notoriety, 
or the person will be held disqualified. This rule presents great 
difficulty. It is not always practicable to establish the source of 
the opinion. If this cannot be done affirmatively by the people 
the person is not qualified to serve, however capable he may appear 
to the court passing on the question. In cases which attract wide- 
spread attention the difficulties presented by the rule of these de- 
cisions are almost insurmountable. The enforcement of the rule 
tends to paralyze the law. 
_ In my opinion no person who has formed or expressed an opin- 
ion upon the matter or cause to be submitted to the jury should 
be held disqualified if it appear that he can and will act fairly 
and impartially, provided such opinion is not founded upon a per- 
sonal knowledge of facts material to the issue, or upon statements 
made in the presence and hearing of the challenged person by one 
having or claiming to have, such personal knowledge. 

Instructions to juries in criminal cases should be prepared by 
the judge alone, with such assistance from the counsel as he in 
his discretion may permit. The right should be reserved to the 
parties to present to the judge in writing a specification of the 
points of law on which they desire the jury to be instructed. Upon 
such request the judge should be permitted to require the parties 
to formulate an instruction covering the specification. But no judg- 
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ment should be reversed for failure of the judge to instruct as to 
any point omitted in such specification. The present law on the 
subject of instructions to juries furnishes occasion for the grossest 
forms of abuse of judicial process. 

Advantage is frequently taken by counsel for the accused to 
propose instructions to the jury clearly for the purpose of laying a 
trap for the court to drop into error, and to have an argument 
issue from the lips of the judge in favor of the defendant and 
against the people. In a case tried in San Francisco some time 
since nearly two hundred elaborated instructions were proposed, 
containing in the neighborhood of 35,000 words. It is not difficult, 
therefore, to understand why instructions shrewdly presented in 
every conceivable form on the same subject shall, in the present 
rule on appeal, furnish grounds for reversal. There is hardly any 
phase of a jury trial which impresses the jurors less than the 
instructions from the court when they come in so many forms 
and at such length. A multiplicity of instructions tends to confuse 
rather than enlighten the jurors, and in the interests of justice this 
abuse of judicial process should be corrected. The law pertinent to 
the case should be stated to the jury plainly and without repetition. 

Under the law as it now stands persons jointly accused may, 
as a matter of right, demand severance from each other in the trial 
of the general issue. With the present complicated machinery of 
the law, the exercise of this right by the defendants in cases that 
call for protracted trials, leads at times to a practical blocking of 
the wheels of justice. Persons jointly accused should, in the discre- 
tion of the court, be separately or jointly tried. It is an impeach- 
ment of the efficacy of the jury system to provide for severance upon 
the theory that the jury will not discriminate between defendants 
upon whom guilt bears and those against whom there is not suff- 
cient evidence to warrant conviction. 

There should be a statutory definition of the presumption of 
innocence, moral certainty and the doctrine of reasonable doubt, 
and none other on these subjects should ever be given to the jury. 
The doctrine of reasonable doubt should attach only to the trial of 
the general issue. In all other matters the people should only be 
required to establish a fact by a preponderance of the evidence, and 
it should be plainly provided that a defendant must establish any 
fact, the burden of which is cast upon him by the law, by the 
same degree of proof. The absence of a definite rule in these matters 
of proof gives rise to uncertainty in the law and occasions anxiety 
in the mind of the trial judge When such questions are raised. The 
rule found in the decisions that the presumption of innocence is the 
only presumption in a criminal case should be modified. The dis- 
putable presumptions enumerated in the statute reflect the experience 
of mankind and they should serve as evidence for either side unless 
controverted. It is not always clear that the rule of evidence which 
requires a party having peculiar knowledge of a fact to assume 
the burden should be followed in a criminal case. The burden of 
proof to establish the charge should, however, always rest on the 
people in a criminal case, and the jury should be convinced beyond 
a reasonable doubt before finding guilt. 
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The statute of limitations should be amended so that the time 
when the alleged criminal act is being prosecuted in any form 
should not be reckoned against the people. It sometimes happens 
that the alleged criminal act is charged under the wrong form of 
offense, but so long as the people are diligent in the effort to bring 
a defendant to justice this statute ought not to run in his favor. 
The people should not be penalized by reason of the errors of judg- 
ment of officers, nor should the time run in favor of a defendant 
when absent from or hiding in the state, 

The provision of law under which the judge may be disqualified 
on the ground of bias or prejudice should be abolished. It is seen 
in practice that advantage is taken of this law to render judicial 
proceedings ineffective, without regard to the real mental attitude 
of the judge toward the party urging the disqualification. The 
provision serves to scandalize judicial proceedings and to break 
down the respect which the people should have for the courts. The 
practice of putting judges on trial tends to weaken the proper effect- 
iveness of courts. It is a direct menace to the orderly administration 
of the law of the land. 

The law relating to accomplices should be repealed. Under our 
system the jury exercises full authority in matters of fact. The 
system contemplates a reliance on the jury to competently deal 
with all problems of evidence. The jury should be left to decide, 
without any special rule of law to govern them, whether the testi- 
mony of the accomplice is sufficient to establish conviction beyond 
a reasonable doubt. The rule of corroboration has frequently de- 
feated the vindication of the law. Under it perpetrators of the 
gravest crimes act with a sense of security. The rule places a 
premium on deep criminality. Crimes that directly tend to under- 
mine the government have become alarmingly prevalent. Bribery 
is a common form of offense and is one of the most difficult to 
establish. It strikes at the due exercise of the powers of govern- 
ment. There are too many fine spun distinctions found in the 
decisions dealing with this rule. Our judicial system proceeds on 
the theory that the jury can best determine questions of fact. In 
cases where accomplices testify the jury either believes or disbe- 
lieves their testimony and the verdict is determined accordingly. The 
purpose to be served by the legal rule would be realized in the 
individual judgment of the jurors, for they as men know that great 
care should be exercised in such cases. But if they are convinced 
beyond a reasonable doubt by the testimony of the accomplice this 
should be sufficient as a matter of law on the question of guilt. 
Is it not safe to assume that there would be less bribery if either 
of the parties to the transaction could be convicted on the testimony 
of the other? Violators of the law who act with or through accom- 
plices will have less confidence ‘in their ability to escape punishment 
if this rule is abolished. 

_ The testimony of a witness in a former trial of an indictment 
or information should be read to the jury on behalf of the people 
on a retrial, when the witness is dead or insane, or cannot, after 
the exercise of due diligence, be found within the state. As the 
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law now stands, such evidence is available to a defendant only. 
This discrimination against the people frequently results in the 
disposition of criminal causes other than on their merits. Justice 
will not be reconciled to such failures of the law because of any 
right of the accused. Under the common law he was entitled to 
be confronted with and cross-examined the witnesses against him, 
but this right is conserved by the opportunity which the former 
trial affords him to cross-examine the witness. 

The law should prescribe the proper occasion for the use of 
affidavits in criminal actions or proceedings. It should be the rule 
that, except on the trial of the general issue, any showing of fact 
proper to be made before any court or judge upon any motion, 
or other proceeding, shall, when not otherwise expressly provided 
for, be presented in the form of affidavits, unless the court or judge 
in the exercise of a sound discretion shall order that oral testimony 
be taken. The averments of such affidavits should conform to the 
rules of evidence applicable to oral testimony, and all incompetent 
averments should be disregarded by the court or judge in the de- 
termination of such evidence. This amendment would eliminate 
many elements of uncertainty in the present practice and tend to 
the expedition of judicial business. 

The law should be amended so that the sufficiency of the evi- 
dence taken before the committing magistrate should not be tested 
by habeas corpus. After a defendant is held by a committing 
magistrate a trial jury should determine all questions of evidence. If 
the criminal procedure is reformed the hearing would be expedi- 
tiously held. It is not a safe procedure to have questions of evi- 
dence determined upon a transcript of the bare testimony. The 
general policy of having questions of evidence decided by a jury on 
a trial of the merits of the charge and after hearing the witnesses 
should be followed as uniformly as possible. It is a departure from 
the genius of our criminal law system to attempt to decide questions 
of fact in any other way, especially where they go to the merits of 
the charge. On the trial of the general issue the jury is not bound 
by the advice of the court upon matters of evidence. After verdict 
the trial court may review the evidence as to its sufficiency and this 
will furnish judicial relief for the defendant if the verdict is not sus- 
tained by the evidence. 

The law should be changed so that a witness may be impeached 
if he has committed any form of statutory crime. As the law now 
stands the impeachment is limited to a prior conviction of felony. 
This rule leads to strange experiences. For instance, a defendant 
may be an unregenerate petty larceny thief, go upon the witness 
stand, and the fact of his thievish propensities ignored. 

There should be a modification of the law covering exemptions 
from jury service. The exempted clagses should be limited to clergy- 
men, doctors, druggists and lawyers. Under the present law a large 
class of citizens escape this duty. The holder of stock in a corpora- 
tion, or any other form of interest in property, whether standing 
in his own name, or that of his wife, or otherwise, should render the 
individual a qualified iuror, so far as the property qualification is 
concerned. 
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A law should be passed making it a crime for any newspaper 
for hire to attempt to corrupt public opinion. The right to freely 
speak, write and publish his sentiments on all subjects is one of 
the dearest rights of the citizen, but every citizen should be held 
responsible for the abuse of the right. The liberty of the press 
should be preserved. The honest newspaper stands as a guarantee 
against any form of oppression of the individual. In a practical 
working sense it is a part of our institutions, The reporter of an 
honest newspaper who enters a court of justice to report the pro- 
ceedings is a shield against judicial oppression, because he appeals 
directly to public opinion. The newspaper of today, when honestly 
conducted, is a safeguard to human liberty, and by its activities ob- 
viates, in my judgment, many of the rules of the past which are so 
slavishly followed in the forms of law. It is the dread of every ras- 
cal in public life. But a newspaper should not be permitted to 
corrupt public opinion. We have laws dealing with morals, sanita- 
tion, pure food and other subjects affecting the moral and physical 
health of the state. The public should likewise be protected against 
newspapers which undertake to corrupt public opinion for hire. If 
this form of degrading enterprise is to be tolerated neither the 
government nor the individual is safe. The former depends upon 
an enlightened public opinion for the realization of its high objects. 
The latter is as much entitled to his peace of mind as he is to his life, 
and law should protect him accordingly. 





RABB v. W. P. ELLISON, INC., ET AL. 
(N. J. Supreme Court, Nov. 22, 1916). 
Mechanies’ Lien— Right to Lien—Property Subject—‘‘ Building.”’ 
Case of Herman Rabb against W. P. Ellison, Incorporated, and 
another. Appeal from Circuit Court, Hudson county. 


Argued June Term, 1916, before Gummere, C. J., and Trenchard 
and Black, JJ. 


Messrs. Davis & Hastings for Appellants. 
Mr. George D. Hendrickson for Respondent. 


TRENCHARD, J.: The plaintiff below recovered a judgment in 
a mechanic’s lien suit. 

The sole question on this appeal is whether the structure upon 
which the plaintiff’s labor and materials were expended is liable for 
such labor and materials. We think that question must be answered 
in the affirmative. The first section of the Mechanics’ Lien Law (<... 
S. p. 3291) provides that: 

“Every building hereafter erected or built within this State shall 
be liable for the payment of any debt contracted and owing to any 
person for labor performed or materials furnished for the erection and 
construction thereof, which debt shall be a lien on such building, and 
on the land whereon it stands, including the lot or curtilage whereon 
the same is erected.” 

The question is further narrowed by the fact that the sole con- 
tention is that the structure is not a “building” within the meaning of 
that term as used in that section of the law. 
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By the term “building” as there used the Legislature meant: 

“An edifice constructed for use or convenience, as a house, a 
church, a shop, etc., . . . attached to and becoming part of the 

land itself.” Coddington v. Dry Dock Co., 31 N. J. Law, 477. 

Now the structure in question is of frame and iron, and is designed 
for the professional baseball purposes of the Newark Baseball Club 
of the Federal League. It consists of a grand stand, roofed, floored, 
and in parts inclosed, containing clubhouses, dressing, bath, heating, 
locker, and toilet rooms, refreshment booths, offices, stairs and seats; 
bleacher stands having flooring, seats and toilet rooms; and high tight 
board fences inclosing the playing field and physically connected with 
the stands. Manifestly such a structure is a “building” within the 
meaning of that term as defined. It was constructed by the owner on 
land for business purposes. It was designed for the shelter, use and 
convenience of the management of a professional baseball club and 
their agents, players and patrons. It was a single structure, in part 
roofed and inclosed, every part of which was essential to the purpose 
for which it was designed. 

The judgment below will be affirmed, with costs. 





COONEY v. RUSHMORE. 


(Union Common Pleas , May 29, 1915). 
Workmen's Compensation Act— Filing Claim Out of Time—Construction of Act. 


Case of Michael J. Cooney, Petitioner, against Samuel W. Rush- 
more, formerly trading as Rushmore Dynamo Works, Respondent. 
Conclusions on motion to dismiss petition. 


Mr. John P. Owens for Petitioner. 
Messrs. Kalisch & Kalisch for Respondent. 


CONNOLLY, J.: The petitioner was injured while in the employ 
of the respondent, on the ninth day of March, 1914, and presented his 
petition to this Court on the eighth day of March of the present year, 
setting forth the facts upon which he claimed to be entitled to com- 
pensation under the Workmen’s Compensation Law of 1911 (P. L. 
1911, p. 134), and the amendments thereto. Thereupon, an order was 
made fixing the third day of April as the day for the hearing on said 

etition. 

4 The order and the petition to which it was annexed were placed 
in the hands of the sheriff of Union county on the same day (March 
8), as appears by his endorsement thereon, and the following return 
appears on the back of said order: “Served the within petition and 
order upon Samuel W. Rushmore by leaving a true copy thereof at 
his usual place of abode, No. 604 Belvidere avenue, Plainfield, N. J., 
with a member of his family above the age of fourteen years, March 8, 
1915. George C. Otto, Sheriff, by Alex. D. Ayers, Special Deputy.” 
The filing stamp of the County Clerk appears on the back of the order 
and reads as follows: “Union County Clerk’s Office. Filed March 10, 
1915, James C. Calvert, Clerk.” 
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On May 4, 1915, the respondent filed an answer, denying that the 
petitioner was entitled to receive compensation on the ground that 
the petition was not filed within the time prescribed by the Work- 
men’s Compensation Act. On May 14 the matter came up for hear- 
ing, and the attorney for the respondent then moved to dismiss the 
petition, on the ground set forth in the answer. © 

It appears, as above set forth, that the petition and the order were 
not filed in the County Clerk’s office within one year from the time of 
the accident, and the respondent insists that paragraph 23 of the 
Workmen’s Compensation Act, as amended in 1913 (P. L. 311), has 
not been followed. The Act in this respect reads as follows: 

“In case of personal injuries or death all claims for compensation 
on account thereof shall be forever barred, unless within one year after 
the accident the parties shall have agreed upon the compensation pay- 
able under this Act, or unless within one year after accident one of 
the parties shall have filed a petition for adjudication of compensa- 
tion as provided herein.” 

It is admitted that the order to which the petition was annexed, 
upon receiving the signature of the Judge, was placed in the hands ot 
the Sheriff for execution, and that he did not file his return or the 
petition with the clerk until March 10. This was more than a year 
after the accident. 

The respondent further insists that the petition should have been 
filed with the Clerk before the Court made its order, and that the 
making of the order within the year does not, of itself, give the peti- 
tioner a standing in Court. 

Paragraph 20 of the Act (P. L. 1913, p. 307) provides as follows: 

“Either party may present a petition to said Judge, setting forth 
the names and residences of the parties and the facts relating to em- 
ployment at the time of the injury, the injury in its extent and char- 
acter, the amount of wages received at the time of the injury, the 
knowledge of the employer or notice of the occurrence of said injury, 
and such other facts as may be necessary and proper for the informa- 
tion of the said Judge, and shall state the matter or matters in dispute 
and the contention of the petitioner with reference thereto. This pe- 
tition shall be verified by the oath or affirmation of the petitioner. 
. . . Upon the presentation of such petition the same shall be filed 
with the Clerk of the Court of Common Pleas, and the Judge shall, by 
order, fix a time and place for the hearing thereof, not less than three 
weeks after the date of filing of such petition. A copy of said peti- 
tion and order shall be served within six days thereafter on the ad- 
verse party.” 

_ The questions presented to the Court are now raised for the first 
time, so far as I can learn, and must be decided by referring to the 
language of the statute under which the proceeding is instituted. It 
appears to me that proceedings under the Act are not commenced 
until the petition is filed with the Clerk. I am of the opinion that the 
petition and order may be presented to the Judge at one and the same 
time, but the petition must be on file within a year after the accident 
upon which it is based has happened, and the hearing must be for a 
day not less than three weeks after the filing of the petition. Those 


20 THE NEW JERSEY LAW JOURNAL. 


portions of the sections of the Act quoted above are susceptible of no 
other construction. 

The authorities hold that in an action at law, the issuance of a 
summons by an attorney, tested in the name of the clerk of the Court 
in which the action is brought, and before the statute of limitations 
intervenes in such case, is valid, even though the period within which 
suit must be commenced has expired before the service of such sum- 
mons. In other words, where an attorney issues a writ with a present 
purpose of having it executed, the action will not fail because the ser- 
vice has not been effected until after the statute of limitations has 
run. But in considering the proceeding before the Court, this differ- 
ence is to be observed: In an action at law the issuing of the writ 
marks the commencement of the suit; under the Workmen’s Com- 
pensation Act, the filing of the petition is the commencement of the 
proceeding. 

There is no suggestion that the delay in filing the petition was in 
any wise due to the conduct of the respondent. 

The petition is dismissed, without costs. 


[Nore.—The above case was appealed, and on Jan 12th the Supreme Court overruled the decision 
holding that the presentation of the petition with the’ Common Pleas Judge was effective from that 
date as if filed with the clerk, the date counting from the presentation.—Ep:ror]. 





PETER BREIDT CITY BREWING CO. v. TOMAINE. 


(N. J. Supreme Court, at Chambers, Dec. 14, 1916). 
Practice—Striking Out Complaint—Previous Bill in Chancery— Want of Consideration 
and Restraint of Trade— Covenant in Contract. 

Case of The Peter Breidt City Brewing Company, Plaintiff, 
against Samuel Tomaine, Defendant. On motion to strike out com- 
plaint. 

Mr. John J. Stamler for Plaintiff. 

Mr. Charles T. Cowenhoven for Defendant. 


[MeMOKANDUM]. 


BERGEN, J.: The plaintiff brought suit against the defendant 
to recover damages for the violation of a contract between the plaintiff 
and the defendant, in which the defendant agreed to purchase from 
the plaintiff all ales, lager beer and porter, as sold by defendant in his 
bottling business, saloon, and inn or tavern in the township of Mad- 
ison, in the county of Middlesex, or in any place in said township to 
which he might remove, for the period of ten years, and that he would 
sell or offer for sale no other sych liquors in his bottling business, 
saloon, inn or tavern in said township except that manufactured by 
the plaintiff, for the same period. 

The complaint avers that the defendant did violate the terms of 
the agreement, and continued to violate them up to the time of the 
bringing of the suit. The first reason which the defendant urges in 
support of his motion is that the plaintiff, before the bringing of this 
suit, had filed his bill of complaint in the Court of Chancery praying 
a decree that the defendant be restrained from selling, at the place 
named in the contract, any malt liquors except that manufactured 
by the plaintiff during the term of the contract, and that he be re- 
strained, during the same period, from purchasing any of the said 
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liquors from any other person or corporation. Because of this bill of 
complaint the defendant now urges that the complaint filed in the 
action at law should be stricken out. 

In dealing with this motion, the Court must take the complaint 
as it finds it, and there is nothing in this complaint which shows the 
pendency of any other suit, and I am not called upon to determine 
whether the action at law and the bill in equity are for the same cause, 
and that the remedy in equity is co-extensive and equally beneficial 
with the remedy at law. The proper practice in a case of this kind 
is to apply to the court of equity, where the first suit was instituted, 
to require the plaintiff to elect between his legal and equitable reme- 
dies. Way v. Bragaw, 16 N. J. Eq. 213. 

There is nothing before me to show, if I had the power to compel 
an election, that the remedy in equity which the plaintiff claims by 
way of an injunction is as extensive and beneficial as that to which 
the plaintiff would be entitled in his action at law, and, therefore, the 
complaint should not be stricken out for this reason. 

The defendant also urges that the complaint is bad because it sets 
out no consideration. This is not correct in fact, because the com- 
plaint does set out a consideration, which appears in the contract 
attached to and made a part of the complaint. It is further urged 
that the agreement set out is illegal as it is unreasonable and in 
restraint of trade. I do not think this is sound. The contract is 
limited to a single township, and to the place or places therein, in 
which the defendant may carry on his business. The Court will take 
judicial notice of the fact that a license to carry on this particular 
business is limited to the place in which it is to be carried on, and 
that is the saloon and inn or tavern in the township of Madison in 
which the defendant is licensed to carry on his business. 

The next point which the defendant urges is that the contract 
contains a covenant that the defendant will not dispose of the business 
unless his purchaser shall sign “the above stipulation relative to the 
purchase and sale of” the liquors. This I interpret to mean that, if 
the defendant should sell his business within the ten years mentioned 
in the contract, he agrees that the purchaser will bind himself to carry 
out the terms of the contract during the period contracted for. I do 
not think this a good reason for striking out the complaint, for I 
can see no reason why the defendant could not covenant that his 
successor would assume his contract; but whether this interpretation 
is sound is not material, because the complaint is not that the de- 
fendant has violated this covenant, but, on the contrary, that he him- 
self, during the period named in the complaint and while carrying 
on the business, has violated his agreement, and that violation is the 
subject matter of the suit, it not being claimed that the defendant has 
disposed of his business without procuring the purchaser to agree to 
comply with his contract. 

_ The last reason urged by the defendant is that the contract con- 
tains no mutual agreement on the part of the plaintiff to furnish the 
malt liquors for sale. That, I think, is implied by the contract. 

If the plaintiff had refused to furnish the liquors, or had furnished 
such as were of an unsalable character, it would perhaps be a defense. 
The motion to strike out the complaint is denied, with costs. 
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portions of the sections of the Act quoted above are susceptible of no 
other construction. 

The authorities hold that in an action at law, the issuance of a 
summons by an attorney, tested in the name of the clerk of the Court 
in which the action is brought, and before the statute of limitations 
intervenes in such case, is valid, even though the period within which 
suit must be commenced has expired before the service of such sum- 
mons. In other words, where an attorney issues a writ with a present 
purpose of having it executed, the action will not fail because the ser- 
vice has not been effected until after the statute of limitations has 
run. But in considering the proceeding before the Court, this differ- 
ence is to be observed: In an action at law the issuing of the writ 
marks the commencement of the suit; under the Workmen’s Com- 
pensation Act, the filing of the petition is the commencement of the 
proceeding. 

There is no suggestion that the delay in filing the petition was in 
any wise due to the conduct of the respondent. 

The petition is dismissed, without costs. 


[Norg.—The above case was appealed, and on Jan_ 12th the Supreme Court overruled the decision 
holding that the presentation of the petition with the Common Pleas Judge was effective from that 
date as if filed with the clerk, the date counting from the presentation.—Eprror}. 





PETER BREIDT CITY BREWING CO. v. TOMAINE. 


(N. J. Supreme Court, at Chambers, Dec. 14, 1916). 
Practice—Striking Out Complaint—Previous Bill in Chancery— Want of Consideration 
and Restraint of Trade— Covenant in Contract. 

Case of The Peter Breidt City Brewing Company, Plaintiff, 
against Samuel Tomaine, Defendant. On motion to strike out com- 
plaint. 

Mr. John J. Stamler for Plaintiff. 

Mr. Charles T. Cowenhoven for Defendant. 


[MemMokANDUM]. 


BERGEN, J.: The plaintiff brought suit against the defendant 
to recover damages for the violation of a contract between the plaintiff 
and the defendant, in which the defendant agreed to purchase from 
the plaintiff all ales, lager beer and porter, as sold by defendant in his 
bottling business, saloon, and inn or tavern in the township of Mad- 
ison, in the county of Middlesex, or in any place in said township to 
which he might remove, for the period of ten years, and that he would 
sell or offer for sale no other guch liquors in his bottling business, 
saloon, inn or tavern in said township except that manufactured by 
the plaintiff, for the same period. 

The complaint avers that the defendant did violate the terms of 
the agreement, and continued to violate them up to the time of the 
bringing of the suit. The first reason which the defendant urges in 
support of his motion is that the plaintiff, before the bringing of this 
suit, had filed his bill of complaint in the Court of Chancery praying 
a decree that the defendant be restrained from selling, at the place 
named in the contract, any malt liquors except that manufactured 
by the plaintiff during the term of the contract, and that he be re- 
strained, during the same period, from purchasing any of the said 
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liquors from any other person or corporation. Because of this bill of 
complaint the defendant now urges that the complaint filed in the 
action at law should be stricken out. 

In dealing with this motion, the Court must take the complaint 
as it finds it, and there is nothing in this complaint which shows the 
pendency of any other suit, and I am not called upon to determine 
whether the action at law and the bill in equity are for the same cause, 
and that the remedy in equity is co-extensive and equally beneficial 
with the remedy at law. The proper practice in a case of this kind 
is to apply to the court of equity, where the first suit was instituted, 
to require the plaintiff to elect between his legal and equitable reme- 
dies. Way v. Bragaw, 16 N. J. Eq. 213. 

There is nothing before me to show, if I had the power to compel 
an election, that the remedy in equity which the plaintiff claims by 
way of an injunction is as extensive and beneficial as that to which 
the plaintiff would be entitled in his action at law, and, therefore, the 
complaint should not be stricken out for this reason. 

The defendant also urges that the complaint is bad because it sets 
out no consideration. This is not correct in fact, because the com- 
plaint does set out a consideration, which appears in the contract 
attached to and made a part of the complaint. It is further urged 
that the agreement set out is illegal as it is unreasonable and in 
restraint of trade. I do not think this is sound. The contract is 
limited to a single township, and to the place or places therein, in 
which the defendant may carry on his business. The Court will take 
judicial notice of the fact that a license to carry on this particular 
business is limited to the place in which it is to be carried on, and 
that is the saloon and inn or tavern in the township of Madison in 
which the defendant is licensed to carry on his business. 

The next point which the defendant urges is that the contract 
contains a covenant that the defendant will not dispose of the business 
unless his purchaser shall sign “the above stipulation relative to the 
purchase and sale of” the liquors. This I interpret to mean that, if 
the defendant should sell his business within the ten years mentioned 
in the contract, he agrees that the purchaser will bind himself to carry 
out the terms of the contract during the period contracted for. I do 
not think this a good reason for striking out the complaint, for I 
can see no reason why the defendant could not covenant that his 
successor would assume his contract; but whether this interpretation 
is sound is not material, because the complaint is not that the de- 
fendant has violated this covenant, but, on the contrary, that he him- 
self, during the period named in the complaint and while carrying 
on the business, has violated his agreement, and that violation is the 
subject matter of the suit, it not being claimed that the defendant has 
disposed of his business without procuring the purchaser to agree to 
comply with his contract. 

_ The last reason urged by the defendant is that the contract con- 
tains no mutual agreement on the part of the plaintiff to furnish the 
malt liquors for sale. That, I think, is implied by the contract. 

If the plaintiff had refused to furnish the liquors, or had furnished 
such as were of an unsalable character, it would perhaps be a defense. 
The motion to strike out the complaint is denied, with costs. 
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RINGWALT LINOLEUM WORKS v. LIQUOR ET AL. 


(N. J. Supreme Court, Nov. 10, 1916). 
Workmen's Compensation Act—Orders of Continuance—Laches. 


Case of Ringwalt Linoleum Works, prosecutor, against Theresa 
Liquor and others, defendants. Certiorari to Court of Common Pleas, 
Middlesex county. 

Argued June Term, 1916, before Swayze, Minturn and Kalisch, JJ. 

Messrs. Bedle & Kellogg for Prosecutor. 

Mr. George L. Burton for Defendants. 

MINTURN, J.: The writ is intended to review an order of the 
Middlesex Pleas, respecting the trial of a case under the Workmen’s 
Compensation Act, between the parties hereto. 

The difficulty presented arises from the failure of the parties to 
enter upon the record the various orders of continuance. The peti- 
tion was filed on January 27, 1914, and an order was thereafter made, 
fixing February 20, 1914, for the hearing. The trial was thereafter 
continued by orders regularly entered until June 2, 1914. A lapsus is 
then presented until September, 1915, during which interim no action 
was taken by either party, and no further order was entered. Upon 
the latter date the Common Pleas, against the objection of the prose- 
cutor, made an order, fixing September 25, 1915, as the day for hear- 
ing, and the present writ was allowed to review the legality of that 
order. Upon this proceeding we are concerned only with the record 
of the Common Pleas removed by this writ. Moore v. Hamilton, 24 
N. J. Law, 532. If that record be deficient in any respect it is within 
the province of either party to allege diminution and supply the de- 
ficiency. The certified record shows no entry of an order of contin- 
uance during the period to which reference has been made, and our 
consideration of the case must be based upon the status thus pre- 
sented. The proceedings under review are statutory in their origin, 
and are intended to be summary in their nature and conduct. Baur v. 
Common Pleas, 95 Atl. 627. 

The twentieth section of the Workmen’s Compensation Act (P. 
L. 1911, p. 142), provides that after the filing of the petition the Judge 
of the Common Pleas shall fix a time and place for hearing, not less 
than three weeks after the date of filing the petition, and requires 
him to file his determination within 30 days after final hearing. It is 
further provided that “at the time fixed for hearing, or any adjourn- 
ment thereof,” the judge shall hear the witnesses, and “in a summary 
manner decide the merits of «he controversy.” The manifest and 
clear intent of the Act is to secure that inexpensive and expeditious 
determination of the controversy which theretofore was claimed to be 
a fatal defect in existing legal procedure. The procedure followed in 
the case at bar obviously violates the spirit of the Act. The proceed- 
ings being entirely statutory, it was incumbent upon the petitioner to 
present her case upon the day fixed for hearing, or to continue it by 
stated adjournments in regular manner upon the records of the Court, 
either by consent of the defendant, or by an application made upon 
notice to the other side, so that the defendant would have notice of 
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the proceeding, and be cognizant of the status of the case. To coun- 
tenance this application after 12 months have expired since the last 
regular step was taken in the proceeding is, in effect, to ignore the 
very purpose of this legislation, and to give to the party in laches an 
advantage which he could not have attained under legal procedure as 
it existed anterior to this enactment. Wolf v. Watson & Co., 79 N. J. 
Law, 284. 

There is always, of course, the consideration to be noted, in such a 
situation, as is presented by this record, that the adverse party, deem- 
ing the proceeding to have been abandoned, may find it difficult, if not 
entirely impracticable, to procure the witnesses to the controversy, 
who when the petition was filed may be presumed to have been read- 
ily accessible. These considerations lead us to conclude that the 


order brought up for review must be set aside. 





MISCELLANY 


N. J. BAR EXAMINATIONS, NOVEM- 
BER TERM, 1916. 


Arrorneys’ QUESTIONS. 


1. During a session of the Leg- 
islature a member of the Senate 
died. The Governor directed a 
special election to fill the vacancy. 
Was this constitutional? 

2. A contractor for a municipal 
improvement assigned in advance 
all money to be received by him 
under the contract. Did this act 
defeat the claims of creditors fil- 
ing liens? 

3. Defendant broke open the 
door of a house after the plaintiff 
had obtained possession under 
the landlord and tenant act, and 
by threats of violence held the 
same. What does such an action 
constitute? 

4. Several adverse claimants 
demanded goods of a warehouse 
man. Could he protect himselt 
by paying to one on notice to all? 

5. A delivered chattels to a 
bailee in good condition. They 
were returned in a damaged con- 
dition. These facts only were 
proved by A in an action. The 
bailee moved for a non-suit on 
the ground that no negligence on 


his part had been proven. Should 
he prevail? 

6. A purchased goods, giving 
purchase price notes secured by a 
chattel mortgage. In a suit to 
foreclose the mortgage it was 
clearly shown that the vendor had 
no title to a portion of the goods. 
Vendee claimed that a reduction 
should be made on the notes. 
Vendor insisted proceedings must 
be taken at law on breach of war- 
ranty. Which was correct? 

7. On the dissolution of the co- 
partnership of Smith & Kelly, 
Smith made a separate compro- 
mise with his creditors, taking a 
memorandum from them dis- 
charging him from all liability. 
Kelly claimed: 1st, That Smith 
could not make a compromise 
without his consent; and 2d, If 
the compromise were legal, it re- 
leased him also. Was he correct? 

8. The executor of Hopwood 
sold the entire contents of his 
grocery store to Goode. He gave 
eight days’ notice in writing to all 
creditors. Is the sale valid? 

9. A voluntary association with 
a large membership, carrying on 
business with partnership liabili- 
ties, became insolvent. How 
should its creditors proceed? 
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10. A carriage owned by one 
Quigley was broken through the 
negligence of his coachman. The 
coachman had the carriage re- 
paired at a place where Quig- 
ley’s superintendent usually took 
Quigley’s carriages and wagons. 
Was Quigley liable? 

11. Jones made a note payable 
to his own order and endorsed it 
to Brown for Brown’s accommo- 
dation. In an action by Brown 
against Jones upon said _ note, 
Jones offered to show that the 
note was given for the accommo- 
dation of Brown, but the evidence 
was excluded. Was it admissible? 

12. A will was offered for pro- 
bate. The attestation clause was 
in due form, but the witnesses to 
the will could not remember any 
of the circumstances attending 
the execution, although admitting 
their signatures. Was, or was it 
not, proper to probate the will? 

13. P died, leaving a legacy to 
his son, who died before his 
father. The son left two chil- 
dren. Creditors of the son claimed 
that the legacy was subject to his 
debts. Was their contention cor- 
rect ? 

14. A testator devised to his 
wife several tracts of land for life, 
with a power of disposal of the 
same. He directed that after her 
death his executor should dispose 
of what remained. The wife, at 
her death, left a will leaving all 


of said property to W. Was W 
entitled to it? & 
15. B, by certain promises, 


caused D to subject his claim 
against B to the operation of the 
statute of limitations. D com- 
menced a suit against B upon the 
claim. B pleaded the statute of 
limitations. D thereupon sued in 


Chancery to enjoin B from inter- 
posing said plea because of said 


promises. Should D succeed in 
equity ? 

16. The defendant in a parti- 
tion suit challenged the title of 
the complainant and contended 
that the equity court should not 
proceed until the legal title was 
settled by a court of law. It ap- 
peared, however, that there was 
an equitable question involved, 
and the court retained the suit. 
Was the court right? 

1%. Brown applied insulting 
epithets to Smith. Smith there- 
upon and without warning 
knocked Brown down and_in- 
jured him. Brown sued Smith 
for the injury, who justified by 
pleading the epithets. Was the 
defense good? 

18. The driver of a_ gentle 
horse left him untied and unat- 
tended on the side of a street 
while the driver was upon the 
sidewalk loading goods. An in- 
jury was occasioned by reason of 
the horse moving from his posi- 
tion. In an action for the injury, 
the court charged that it was 
negligence to leave such a horse 
untied and unattended. Was the 
charge correct? 

19. C owned a dog which had 
made an attack upon hogs of D. 
The latter afterwards saw the 
dog in charge of his owner and 
shot him. In a suit by C for the 
value of the dog, D justified the 
killing by alleging the attack 
upon the hogs. Was his defense 
good ? 

20. B was indicted for being a 
common scold. Upon the trial 
the Judge charged the jury that 
where the evidence consists not 
only in scolding one person on 
one occasion, but several persons 
on several occasions, if such evi- 
dence is believed, the defendant 
should be convicted. Was such 
charge correct? 





Va 


















21. A father permitted his son 
(a minor) to take a salaried po- 
sition. The son boarded with 
strangers, paying his own board. 
The father claimed the son’s sal- 
ary on the ground that he was 
entitled to the earnings of his in- 
fant child. Was he right? 

22. In case of a disputed elec- 
tion of directors of a corporation, 
in what court and by what form 
of remedy may the dispute be de- 
termined? 

23. In a collision between a 
trolley car and a wagon, the 
driver of the car exclaimed, at the 
instant of the collision, “The 
brakes won’t work.” In an ac- 
tion by the owner of the wagon 
against the trolley company, this 
statement was offered in evidence 
by plaintiff. Should it be ex- 
cluded as hearsay? 

24. In a suit between grantor 
and grantee of land, the price 
paid for it was in issue. Plaintiff 
put in evidence his deed, which 
stated the consideration to be 
$1,000. Defendant offered to 
show that there was other con- 
sideration. Should the offer be 
admitted? 

25. Plaintiff entered final judg- 
ment against one of two joint 
makers of a note. While the 
judgment was still unsatisfied he 
sued the other maker. Was he 
entitled to recover— 

(a) At common law? 

(b) By any statute? 

26. Plaintiff sued A and B as 
partners. The complaint stated 
that “the defendants at the time of 
making the contract herein stated 
carried on business as partners.” 
It then continued to state the cir- 
cumstances from which plaintiff 
inferred the partnership, viz., that 
the letterheads bore the name of 
“A & Co.,” that B appeared to 
manage the business, and that he 
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shared in the profits and losses. 
Upon what ground was the com- 
plaint objectionable? 

27. Plaintiff sued defendant for 
entering plaintiff’s land and cut- 
ting down timber. Judgment by 
default was entered. How should 
plaintiff have his damages as- 
sessed? 

28. In a suit in Chancery, it ap- 
peared at the hearing that com- 
plainant had an adequate remedy 
at law. Defendant moved to dis- 
miss the bill of complaint on that 
ground. Should the motion be 
granted? 

29. Doe held a first mortgage 
duly recorded. Styles held a sec- 
ond mortgage which was not re- 
corded. Doe sued to foreclose his 
mortgage, but, being ignorant of 
Styles’ mortgage, did not make 
him a party. 

(a) Will the decree of foreclo- 
sure cut off Styles’ mortgage? 

(b) How, if at all, may Styles 
get a decree upon his mortgage in 
Doe’s suit? 

30. In a suit in equity to set 
aside a conveyance as fraudulent, 
defendant held a release from 
complainant and wished to set it 
up without answering the charges 
of fraud contained in the bill. May 
he do so, and by what form of 
pleading? 

CounsEetors’ Questions. 

1. The Legislature passed an 
act creating the office of State 
Commissioner of Roads. The Gov- 
ernor appointed Jay, who had re- 
signed from the Senate before the 
bill was passed. He was duly con- 
firmed. Could he assume the of- 
fice? 

2. A and B filed liens against 
moneys owing a contractor for 
work done for the city of X. A, 
the first lienor, did not bring suit, 
but within a month B brought 
suit, making A, the city and the 
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contractor parties defendant. On 
the hearing B claimed that A’s 
failure to bring suit gave B’s lien 
priority, and that A’s lien was 
worthless. Was he correct? 

3. A distrained for rent one 
week before rent was due. The 
appraisal and sale were not made 
until after the rent was due. Was 
the proceeding regular? 

4. An instrument in the form of 
a lease transferred certain per- 
sonal property for a fixed term re- 
serving a rent, with a provision 
for the return of the property at 
the end of the term on failure to 
comply with the requirements of 
the lease. It was insisted that 
this instrument was void as 
against creditors because not re- 
corded. Is this correct? 

5. A bailor made a bailment for 
hire. During the continuance of 
the bailment permanent injury 
was done to the chattel by a third 
party. The bailor sued the third 
party, who insisted that he was re- 
sponsible only to the bailee. Was 
he correct? 

6. Vendees of machines intend- 
ed for certain purposes, and pur- 
chased under a warranty for such 
purposes, tested them and discov- 
ered defects. They continued to 
use them for their own conveni- 
ence. Afterwards they returned 
them, alleging total failure of con- 
sideration. Is such a defense 
good? 

7. In an action on a bond one 
of two joint debtors was duly 
served and brought into court. 
Plaintiff entered judgment against 
both joint debtors. The debtor, 
not served, resisted execution. 
Was he correct? 

8. Gamp was guardian of his 
brother’s children. Billington, a 


grocer, refused to furnish supplies 
to the children without an order 
from Gamp. Gamp wrote an or- 


der to furnish the supplies and 
send the bills to him, signing the 
order individually. Gamp trans- 
ferred a piece of real estate to Bil- 
lington in part payment, under an 
agreement signed by both parties 
that the balance of the purchase 
price should be credited to the 
bill for supplies “sold to Gamp as 
guardian.” Who is liable for the 
amount of the bill? 

9. Brown conducted his busi- 
ness under the name of “Bozza & 
Co.” He sued Johnson in his own 
name, “doing business as Bozza & 
Co.,” on an executed contract. Can 
he recover? State your reason. 

10. A cashier of the Middletown 
Bank, who was authorized to sign 
drafts, signed a draft by his bank 
on a New York bank and gave it 
in payment of a judgment against 
himself. The directors of the Mid- 
dletown bank brought suit against 
the judgment creditor to recover 
the money. Should they succeed? 

11. J endorsed a note for the 
accommodation of F without qual- 
ification. In a suit upon the note 
by a subsequent endorser J’s de- 
fense was that it was endorsed 
without consideration. Was this 
defense available? 

12. B devised to his wife lands 
without expressing whether such 
devise was intended to be in lieu 
of dower in other lands devised by 
the husband. Had the widow 
dower in such other lands? 

13. A left a legacy to his son, 
charging lands with the payment 
thereof, the lands being worth 
about the amount of the legacy. 
A’s widow claimed dower in said 
lands prior to the legacy. The son 
claimed the contrary. Which was 
right? 

14. A testator devised an estate 
for life only by certain and express 
words, with the right to sell any 
part of the same. The devisee 
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claimed that he owned the land in 
fee. Was the claim right? 

15. W devised her realty to her 
three children, but conferred upon 
her executors a power of sale. One 
of the children instituted a suit in 
partition, which was opposed by 
the executors on account of the 
power of sale. Could the suit in 
partition be maintained ? 

16. D devised his lands to his 
wife for life and after her death 
to his heirs. In another part of 
his will he referred to V, who had 
lived with him and been treated 
as a daughter from infancy, as 
his adopted daughter. She 
claimed an interest in said land 
after the death of the wife. Was 
she entitled to any? 

17. Defendant left a gun load- 
ed and at full cock inside a fence 
on his land beside a way leading 
from the public road to his house. 
The defendant’s son found the 
gun, and, not knowing that it was 
loaded, pointed it, in play, at a 
man. The gun went off and in- 
jured the man, who sued the 
father. Should he recover? 

18. On a dark and foggy morn- 
ing plaintiff, approaching a rail- 
road crossing, stopped, looked 
and listened, and, neither hearing 
or seeing any train approaching, 
crossed the tracks slowly. The 
gates were up, and there was no 
gateman. The defendant proved 
that the bell of the engine was 
rung and that the train was dis- 

cernible. The Court ordered a 
verdict for the defendant. Was 
the Court right? 

19. A murder having been com- 
mitted, A, in a bona fide manner, 
told the prosecutor certain facts 
which he thought implicated B, 
who on the strength thereof was 
arrested on complaint of the pros- 
ecutor. It turned out that B was 
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innocent. He then sued A for 
damages. Should his suit prevail? 

20. B was indicted for larceny. 
Upon the trial, a witness for the 
State was asked, “Were you ever 
convicted of any crime?” The 
question was objected to by the 
prosecutor on the ground that the 
crime must be specified, and the 
objection was sustained. Was 
the ruling correct? 

21. In the presence of her hus- 
band, and against his protest, a 
wife slandered her _ neighbor. 
Were both husband and wife lia- 
ble for the slander? 

22. The firm of X & Company 
contracted to sell to a corporation 
materials at a price in excess of 
the market price. The partners 
in that firm were also directors in 
the corporation. State the prin- 
ciple which should determine the 
validity of the contract if it be at- 
tacked by stockholders. 

23. At the conclusion of the di- 
rect examination of plaintiff’s 
witness, the court adjourned for 
the day, defendant’s counsel stat- 
ing that he desired to cross-exam- 
ine. The witness died that night. 
The court directed the jury to dis- 
regard his testimony. Did the 
court err? 

24. From motives of friendship, 
Doe gave Styles a release, under 
seal, of a debt. Afterwards Doe 
sued Styles for the debt, and, the 
release being pleaded, Doe re- 
plied that there was no considera- 
tion for it. Was the reply good? 

25. Defendant died before trial. 
The suit against him was for re- 
covery of a debt. What steps 
should plaintiff take to recover 
judgment against defendant’s es- 
tate. 

26. A complaint alleged that 
defendant at a specified time and 
place, “by fraudulent representa- 
tions induced plaintiff to buy” de- 
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fendant’s horse (describing it) for 
$100. The complaint, in due 
form, alleged payment of the 
price, offer to return the horse 
and a demand for the price paid. 
It demanded judgment for $100. 
Is the complaint objectionable? 
If so, upon what ground? 

27%. What is the difference be- 
tween “a special verdict” and “a 
case stated?” 

28. In a suit in equity to re- 
strain defendant from obstructing 
complainant’s right of way over 
lots A and B, defendant answered 
denying plaintiff’s rights and 
claiming a jury trial as to both 
lots. It appeared that the right 
of way over lot A depended upon 
the construction of a deed; but 
the right over lot B depended 
upon a question of prescription. 
By what court, and in what man- 
ner, should the rights of way be 
determined ? 

29. Doe, a residuary legatee, 
gave a general release to the ex- 
ecutor, but afterwards discovered 
that it had been obtained by the 
executor’s fraud. He sued the 
executor in equity for an account- 
ing. In what pleading should he 
set up the fraud to defeat the re- 
lease? 

30. In a suit to foreclose a 
mortgage, defendant (the mort- 
gagor) wished to have credited 
upon the mortgage debt $500, 
which complainant owed him for 
goods sold. By what form of 


pleading should he claim it? : 
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Acton, F. Newlin. 

Adler, Louis. 
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Bernheim, David. 

Brown, Charles H. 
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Parsons, John W., Jr. “i 
Reibel, Samuel. 
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Schnur, David L. . 
Schwartz, Albert. 
Schwartz, Irving. 
Silver, S. Sidney. 
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Slingland, George K. 
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Tuso, Thomas G. 
Wallace, Howard K. 
Waln, Amos M. 
Ward, Stirling D. 
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Diverty, Marshall H. 
Doherty, Robert H. 
Eichmann, Meyer. 
Gannon, William R. 
Gill, Harry Walter. 
Haber, Isador. 
Hewitt, Frank Ferris. 
Kline, Voorhees. 
Lanahan, Henry. 
Messano, Louis J. 
Moore, Ira C., Jr. 
McCarthy, Charles J. 
Rosenbaum, John. 
Ruback, Meyer E. 
Strange, Robert. 
Treacy, Benjamin. 
Vorburger, Herman G. 
Willguss, Ralph O. 





ESSEX COUNTY LAWYERS’ CLUB. 





On Dec. 1 the annual meeting 
of the above-named club was held. 
The report of the Ethics Commit- 
tee, of which William A. Day is 
chairman, told that twenty com- 
plaints reached the committee, 
and of that number only twelve 
called for consideration of the full 
committee, and only six of the 
twelve merited serious considera- 
tion. One case in which the at- 
torney complained of, in the opin- 
ion of the committee, had acted 
wrongfully rather through ignor- 
ance than dishonesty, was dispos- 
ed of by having the accused agree 
to surrender his commission. 

Failure of the Legislative Com- 
mittee to bring about a repeal of 
the Rathbun Act abolishing rights 
of dower and courtesy was a sub- 
ject of comment in a report sub- 
mitted by Absalom P. Bachman, 
chairman of the Club’s Legisla- 
tive Committee. The report put 
the blame on Senator Rathbun, of 
Morris, author of the original law, 
in that he refused to report the re- 
pealer out of committee after it 
had passed the Assembly. There 
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was no dissent when Mr. Bach- 
man declared it to be the senti- 
ment of the Essex County Bar 
that the right of dower, at least, 
should be restored, and the in- 
coming Legislative Committee 
will be expected to press the de- 
sired repealer at the next session 
of the Legislature. 

These officers were elected: 
President, J. Henry Harrison; 
vice-president, Frederic L. John- 
son ; secretary, Clarence S. Blake; 
treasurer, Roy F. Anthony; trus- 
tees, Leo Stein, William A. Smith 
and Newton H. Porter; member- 
ship committee, J. Edward Ash- 
mead, Fred G. Stickel, Arthur F. 
Egner, Samuel F. Leber and J. H. 
Martin Thayer. 





THE GOVERNOR'S MANSION. 


Governor Edge is to occupy, as 
an executive mansion, the Oli- 
phant residence in West State 
street, Trenton, a few lots west of 
the State House, during the first 
four months of each year of his 
term. The house, overlooking the 
Delaware River, was built by the 
late Judge John A. Stewart in 
1874, and was for many years oc- 
cupied by the Stewart family. 

Although not strictly modern, 
the house is typical of the better 
class of residences of the period in 
which it was built. The walls are 
of unusually heavy masonry, the 
workmanship throughout being of 
the best. So substantial is the 
structural work that ordinary 
sounds are not heard between 
rooms, except when doors are 
open. The house is situated be- 
tween the residence of Colonel 
Washington A. Roebling, one ot 
the show places of Trenton, and 
that of former Senator Jonathan 
H. Blackwell, an old mansion of 
the colonial type. 
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“MULE” ON THE CALENDAR. 


In a recent trial list of the Es- 
sex Courts two cases were rather 
curiously entered. Each had the 
same plaintiff and defendant, be- 
ing entitled “N. J. S. P. C. A. v. 
Woodward,” cases on certiorari. 
The first of these was designated 
“Mule Team ;” the other was des- 
ignated “Old Mule.” Whether 
the mule team or the old mule 
kicked the hardest during the ar- 
gument of the case we have not 
learned, but presume that either 
plaintiff or defendant was shied 
entirely out of the ring. 





SOME STATE NOTES. 


On Dec. 21 a fine oil portrait of 
ex-Governor John W. Griggs was 
hung in the Executive chamber at 
Trenton. This completes the line 
of portraits of all the New Jersey 
Governors from 1790 until the 
present time. The Griggs por- 
trait was painted by Mr. A. A. 
Anderson, a Jerseyman, who stud- 
ied his art for fourteen years in 
Paris. 

Mr. Frederick R. Parker, a well- 
known contractor of Trenton, was 
appointed on Dec. 2, by Governor 
Fielder, county clerk of Mercer 
county, to succeed Dr. George R. 
Robbins, who died Nov. 30, while 
in office. The appointment holds 
until next November. 

The Court of Pardons, on Dec. 
22, granted 122 paroles to prison- 
ers in the State Prison. Included 
in the paroles were five murder- 
ers, two of whom had been given 
long terms for crimes committed 
when mere boys. 

Mr. Anderson Price, of Ruther- 
ford, a New Jersey lawyer, prac- 
ticing at 25 Broad street, New 
York City, died at his home at 
Rutherford, on Dec. 12, of a com- 


plication of pleurisy and pneumo- 
nia. Mr. Price was admitted to 


the New Jersey Bar as attorney 
at the February Term, 1890, and 
as counselor five years later. He 
is survived by a widow and two 
sons. 

On Dec. 28 the law library of 
the late Vice-Chancellor James E. 
Howell was sold at auction in the 
Essex Building, Newark. The 500 
items in the collection, which in- 
cluded many rare and ancient vol- 
umes, brought only about $3,500. 
The library is said to have cost 
between $15,000 and $20,000. 

Mr. Richard V. Lindabury, of 
Newark, whose home is at Ber- 
nardsville, has decided to open a 
park for the use of the public at 
that place. Instead of turning it 
over to the township authorities, 
to be cared for at public expense, 
he will himself bear the cost of 
keeping it up. The park will con- 
tain a lagoon around islands, 
which the public may use for skat- 
ing in winter and for bathing in 
summer. There will be a pavilion, 
stone bridges, trees, shrubbery, 
etc., all furnishing an artistic ef- 
fect. 





BERGEN CO. BAR ASSOCIATION. 


The annual meeting of the fore- 
going association was held Dec. 
12, when the following officers 
were elected: President, Thomas 
J. Huckin, Englewood ; vice-presi- 
dents, Wendell J. Wright, Hack- 
ensack; William B. Mackay, Jr., 
Hackensack; treasurer, William 
J. Morrison, Jr., Ridgefield Park; 
secretary, Warner Westervelt, 
Hackensack ; trustees, E. C. Irion, 
A. C. Hart, J. M. Bell and P. H. 
Maley. 

The Association voted for the 
appointment of a committee to 
consult with the Board of Free- 
holders to obtain suitable quarters 
for a library and the appointment 
of a librarian. 
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NEW INCOME TAX LAW. 


On Jan. 1 the revised Federal 
Income Tax law went into effect. 

Unmarried persons with net in- 
comes of $3,000 or more and heads 
of families with incomes of $4,000 
or more are subject to pay a nor- 
mal tax of 2 per cent. instead of 
the present rate of 1 per cent., and 
additional taxes are imposed on 
incomes of more than $20,000 by 
a graduated scale running from 1 
to 13 per cent. A tax of 2 per cent. 
is made on the income of corpora- 
tions with stock valued at $75,000 
or more. The former rate was 1 
per cent. 

A graduated tax of from 1 to 10 
per cent. is laid on estates of $50,- 
000 or more when they are trans- 
ferred. Munition manufacturers 
are taxed 124 per cent. of their net 
profits. Corporations are subject 
to a special excise tax of 50 cents 
a year for each $1,000 of fair value 
of capital stock in excess of $99,- 


Among the new annual taxes on 
special businesses are these: Se- 
curities brokers, $30; pawnbrok- 
ers, $50; custom house brokers, 
$10; ship brokers, $20; theatres, 
$25 to $100; bowling alleys and 
billiard rooms, $5 for each alley or 
table; tobacco manufacturers, 
sliding scale of rates determined 
by sales. 





NEW CHANCERY RULES. 


The “Revised Rules” of the 
Court of Chancery were promul- 
gated on Dec. 1 and took effect 
Jan. 1. In making the revision 
both the old and the new Rules 
have been rearranged so as to ap- 
pear in more logical order. The 
Rules are now 268 in number, and 
the ordinary forms in foreclosure 
are appended, as well as the Chan- 


cery Act of 1915, and various 
tables referring to preceding 
Rules. 

The Act of 1913 abolishing 
terms of the Court of Chancery, 
the repealer in the Chancery Act 
of 1915 and the Rules annexed to 
that Act, superseded or made un- 
necessary a number of former 
Rules of the Court. Rules thus 
abrogated are indicated in the Re- 
vision in a reference table, while 
amendments to former rules are 
indicated by marginal notes. 

The Revision, exclusive of an 
Appendix, is divided into eight 
parts. These are as follows: Gen- 
eral rules, parties, joinder, counter 
claim, process, pleadings, evi- 
dence, hearing and general refer- 
ence, decree, costs, execution, re- 
hearing and appeal, interlocutory 
and miscellaneous and matrimon- 
ial suits. 

Among the revised Rules is one 
providing that if an application 
for an order made to a member of 
the Court shall be pending or de- 
nied, the same or a similar appli- 
cation shall not be made in the 
same cause by the applicant or his 
solicitor to any other member of 
the Court, unless some special 
grounds exist therefor. In such a 
case the fact that an application is 
pending or has been denied must 
be made known and shall only be 
considered if satisfactory reason 
appears to the Court for giving 
the matter consideration, notwith- 
standing its pendency or denial of 
a previous application. 

Another section of the new 
Rules prohibits the Clerk in Chan- 
cery from filing any papers until 
the legal fees have been paid by 
the solicitor. This will eliminate 
charge accounts and will mini- 
mize the necessity for making col- 
lections from lawyers. Petition- 
ers for divorce will be required to 
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deposit $25, instead of $20, as in 
the past, before their cases are re- 
ferred to a special master. 

The new Rules abolish the of- 
fice of Examiner of the Court of 
Chancery, which has become prac- 
tically obsolete, and makes spe- 
cific provision that the powers of 
the Examiner be exercised by the 
masters. 

The Rules also prescribe the 
percentage to be allowed in un- 
contested foreclosure cases, as 
provided in the Chancery Act, on 
all sums decreed to be paid in such 
cases. The percentages fixed are 
as follows: $5,000 or less, at the 
rate of one per cent.; upon the ex- 
cess over $5,000 and up to $10,000, 
at the rate of one-half of one per 
cent.; over $10,000 up to $25,000, 
one-quarter of one per cent., and 
over $25,000, one-fifth of one per 
cent. 

In a suit for divorce or annul- 
ment of marriage the new rules 
provide that no non-matrimonial 
cause of action shall be joined 
without leave of the court. 

If the return day of any writ 
should fall on a Sunday or a hol- 
iday, the writ is to be made re- 
turnable the next secular day. 





AMENDED ERRORS RULE. 


The Chancellor has announced 
the following amended rule of the 
Court of Errors and Appeals: 

“Rule 12, as amended June 20, 
1916, is hereby further amended 
so as to read as follows: 

“12. All causes, whether on ap- 
peal or writ of error, may be 
brought on and heard upon twen- 
ty days’ notice thereof in writing 
and on filing a copy or abstract 
of such notice in the office of the 
clerk at least ten days previous to 
the first day of the term at which 
such cause is to be set down for 


hearing. And in all causes so no- 
ticed, the appellant or plaintiff in 
error shall endorse on the notice 
or abstract filed with the clerk as 
aforesaid, the names of the judge 
or judges making, or participating 
in, the decision below, and such 
names shall be printed under the 
title of said cause on the list of 
causes provided for by Rule 16. 
“Promulgated Nov. 29, 1916.” 





BOOK NOTICE. 


A TREATISE ON FEDERAL 
IMPEACHMENTS. By Alex. 
Simpson, Jr., of the Philadel- 
phia Bar. Philadelphia: Law 
Association of Philadelphia. Pp. 
230. 

This work, which is not pub- 
lished for sale, but is sent out 
“with the compliments of the 
Law Association of Philadel- 
phia,” is an exceedingly in- 
teresting volume for several 
reasons. In the first place, much 
of it was prepared as a brief in 
connection with the famous 
Archbald impeachment _ trial 
held in 1912; in the second 
place, the great question of 
whether a public official can be 
impeached for other than an in- 
dictable offense, while not dis- 
cussed at that trial, is given 
here due attention; and, in the 
third place, the Appendix con- 
tains a complete list of the Eng- 
lish impeachment trials, which 
has not hitherto been published. 
Impeachment trials have be- 
come rare, but, in case of an- 
other such, whether in a Fed- 
eral or State forum, this volume 
cannot help but prove of sub- 
stantial assistance. The Law 


Association of Philadelphia has 
done a most creditable thing in 
bringing this work before the 
public. 








